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How do Immigration Court Proceedings Function in Unaccompanied Children’s Cases?
Initiation of Removal Proceedings:

Removal proceedings commence when the Department of Homeland Security (DHS) issues a charging
document called a Notice to Appear (NTA) against a child respondent or their guardian and files it with the
immigration court. A child’s immigration case will often require multiple court hearings, including initial
master calendar hearings and one or more individual hearings. Children in removal proceedings face a
complex and adversarial system where they are opposed in court by an experienced DHS trial attorney. The
stakes are high, as many children flee their countries due to persecution and abuse and may be at risk of
returning to unsafe conditions.

Responding to the Charging Document:

At an initial master calendar hearing, the immigration judge is required to give numerous advisals to the
child respondent regarding legal representation, appeal rights, the examination of evidence, and more! The
judge is also required to read the allegations of fact and charge of removability and explain them in
understandable language, after which the child respondent will be asked to respond. The law recognizes that
children have limited abilities to participate in their legal proceedings without an advocate. An immigration
judge cannot take pleadings from an unrepresented child who is not accompanied by an attorney or legal
representative, a close relative, legal guardian, or friend? Moreover, the Board of Immigration Appeals
recognized in Matter of M-A-M- that safeguards may be needed for respondents who lack the ability to
understand the nature of their removal proceedings to participate in the case? Those safeguards may include
refusing to accept an admission of removability from an unrepresented respondent, using procedural tools
like a continuance to allow the respondent sufficient time to find counsel, allowing someone like a guardian
or close friend or family member to participate in the proceedings in some capacity, closing the hearing to
the public, waiving the respondent’s appearance, and helping to develop the record including through
witness examination.

Relief from Removal:

If removability is established, the judge will ask whether the child is seeking any legal relief to remain in the
United States, something that requires a legal and factual assessment. Filing for relief is another challenge
for unrepresented children. The relief applications must be completed in English, are often lengthy, and
require answers to complicated questions. Some cases will proceed to the individual hearing stage which is
a trial that usually includes a review of applications, examination of evidence, including testimony from the
child respondent and possibly witnesses, and legal arguments. In addition, hearings may occur virtually
using technology, with the child, immigration judge, and interpreter in separate locations. Having an
attorney who understands both immigration law and has the skills to effectively communicate with children
is critical to ensure that children can understand the immigration proceedings and participate meaningfully.
When children are unrepresented, it is up to the judge to explain the law and determine whether the child
is eligible to apply for legal relief. If relief is identified, having the child complete the application in English
is another significant obstacle.
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The Law Mandates Providing Legal Services for Unaccompanied Children

The Homeland Security Act and Trafhcking Victims Protection Reauthorization Act (TVPRA) recognize
that unaccompanied children—i.e., children without legal status who arrive at the United States border
without a parent or legal guardian—face unique challenges in the immigration system. All respondents in
removal proceedings have a right to be represented by the counsel of their choice at no cost to the
government *and must be afforded a reasonable and realistic period of time to seek, speak with, and retain
counsel.” But special protections for unaccompanied children go beyond this by requiring the government
to provide legal representation “to the greatest extent practicable.” Federal regulations similarly call for
providing unaccompanied children with legal services to the extent possible’ In implementing these
regulations, the government recognized that “most unaccompanied children need legal services to resolve
their immigration status, and that representation appears to have a significant impact on both the court
appearance rate and the outcome of cases for unaccompanied children.” Litigation to restore funding for
unaccompanied children’s legal services has been filed and is currently pending in the Northen District of
California?

Representation Ensures Due Process for Children in Immigration Court Proceedings

It is well established that the Fifth Amendment’s guarantees of due process extend to non-citizens in removal
proceedings, entitling them to a full and fair hearing. Having counsel helps ensure that children receive the
appropriate protection required by statutes, regulations, and case law. As noted by one higher court
analyzing an immigration judge’s actions towards a pro se unaccompanied minor, “Courts should not exalt
form over substance without compelling reason, particularly when important rights are at stake.””

Legal Service Providers Safeguard Against Child Trafficking and Exploitation

A child’s immigration attorney may be the only trusted adult in their life. Attorneys trained to work with
children can develop rapport and earn their trust over time. While immigration judges are required by the
TVPRA to look for indicia of trafficking, there are many limitations for a judge to ascertain this information
from the bench and to develop the necessary trust with child respondents. Because of their ongoing
relationship, a child’s attorney is likely in the best position to learn information needed to protect a child
from unsafe conditions. Without legal services, unaccompanied children become more vulnerable to
trafficking, exploitation, and other forms of abuse.

Having an Attorney Increases Appearance Rates for Children in Immigration Court

DHS recently expressed concerns about thousands of unaccompanied children not appearing in court.’
However, about 95% of children represented by an attorney appear in immigration court.? Unrepresented

children are more likely to receive inadequate notice of their immigration court proceedings. Because the

charging document often does not include a time and date for their first hearing, the child may

subsequently receive an additional hearing notice with further instructions. However, some children are too
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young to read, yet they are expected to understand this notice in English and appear in court. In addition,
children may have moved since the NTA was issued or they may be in situations where it is difficult for them
to receive mail. An attorney can help the child update their address with the court and provide service on
DHS of that address change, check the status of their case, and receive notice of hearings after entering an
appearance as the child’s representative.

Without Counsel, the Burden Falls on Immigration Judges to Explain Court Proceedings and
Legal Remedies to Children

A master calendar hearing for an unrepresented child will inevitably take longer because the judge must
spend time explaining the removal process to the child as there is no advocate to communicate with the
judge on the child’s behalf. The regulations require an immigration judge to inform noncitizens of their
apparent eligibility to apply for certain immigration benefits and an opportunity to make the application
during the hearing? In children’s cases, it is more challenging for the judges to explain these benefits and
procedures, given the respondents’ age and capacity limitations. The judge may need to spend time
determining what language the child speaks and whether an interpreter is needed, as many children who
appear in immigration court do not speak English. Legal service providers that serve children are specially
trained in trauma-informed communication practices. Immigration judges have reported that adjudications
are more efficient when the respondent has an attorney.

Counsel Helps to Identify Children who are Eligible for Humanitarian Relief and Those Who are
Not Eligible for Relief

A child may be eligible for humanitarian-based forms of immigration relief, but they often need an attorney
to identify those forms of relief and pursue them. The most common form of relief, special immigrant
juvenile status, requires a state court order with specific judicial determinations, something that is
impossible for a child to navigate on their own. Another form of relief, asylum, may be sought before a
non-adversarial office, the U.S. Citizenship and Immigration Services Asylum Office, but it requires
someone to understand the nuances of completing a complicated immigration application and filing that
application before the correct government agency. Lawyers help children understand whether they are
eligible to apply for certain forms of relief or not, promoting fairness and efliciency. Most unrepresented
children cannot make an informed decision on whether they are eligible to apply for relief or not, before
potentially being deported. Denying them the chance to apply for relief for which they are eligible results

in an immigration process that is more form than substance.

An Immigration Judge’s Perspective

“Children as young as infants and toddlers were unrepresented in court before me. The provision of counsel, which
federal law requires, was essential to my ability to preside over constitutionally fair proceedings for these children.
I was grateful to be able to work with tﬁe exemplary attorneys that the government funded and provided for these
children. The attorneys worked hard to make sure that the children unc?erstood the proceedings and could present
their claims in court. They also clearly had built a trust and rapport with the young clients, which allowed
the proceedings to proceed comfortably and smoothly for everyone involved."

Judge Jennie Giambastiani, a former Immigration Judge from 2002 to 2019 who oversaw juvenile dockets in immigration court
(quoted in Border Report, “Retired immigration judge recalls unaccompanied infants in need of lawyers” (Mar. 25, 2025))

M AMERICANBARASSOCIATION
N Commission on Immigration

13 See 8 C.ER. § 1240.11(a)(2).
14 See National Immigration Law Center, Blazing a Trail: The Fight for Right to Counsel in Detention and Beyond at pp. 10-11
(Mar. 2016), available at https://www.nilc.org/wp-content/uploads/2016/04/Right-to-Counsel-Blazing-a-Trail-2016-03.pdf.



https://www.nilc.org/wp-content/uploads/2016/04/Right-to-Counsel-Blazing-a-Trail-2016-03.pdf
https://www.nilc.org/wp-content/uploads/2016/04/Right-to-Counsel-Blazing-a-Trail-2016-03.pdf
https://www.borderreport.com/immigration/retired-immigration-judge-recalls-unaccompanied-infants-in-need-of-lawyers/



