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HOW SPECIAL IMMIGRANT JUVENILE STATUS CAN HELP IN YOUR CHILD
PROTECTION CASE

I. INTRODUCTION

Special immigrant juvenile status (SIJS) was introduced as a federal law more than thirty years ago to protect
foreign-born children in the state’s foster care system. The language in the SIJS statute includes child welfare
considerations such as the viability of parental reunification and whether repatriation is in the best interest of the child.
Even though that language remains in effect, the statute has evolved considerably to expand the population of eligible
children. Despite the growing population of children able to access protection, SIJS continues to be a powerful tool for
children in Child Protective Services (CPS) custody without lawful immigration status. If a child in the care of CPS is
found to be undocumented, they should be screened for this important humanitarian-based form of immigration relief.
SIJS creates a pathway to lawful permanent residence—and eventually, U.S citizenship.

II. AN OVERVIEW OF SPECIAL IMMIGRANT JUVENILE STATUS

SIJS has undergone several important changes since its introduction by Congress in 1990. The statute has been
revised several times over the years. The federal regulations—describing how federal agencies interpret federal
statutes—for SIJS were first promulgated in 1993 and recently revised in 2022. There are also instructive federal
agency policies that govern SIJS. In an exciting development last year, Special Immigrant Juveniles (SIJs) are now
eligible for deferred action when they are unable to immediately seek lawful permanent residence.

When the SIJS statute was created, it allowed children who were eligible for long-term foster care and for whom
it was not in their best interest to return to their home country to apply for SIJS. See The Immigration Act of 1990,
Public Law 101-649, 104 Stat 4978 (November 29, 1990). In 1997, the law was amended to require abuse,
abandonment, or neglect as the basis for long-term foster care. See The Departments of Commerce, Justice, and State,
the Judiciary, and Related Agencies Appropriations Act, 1998 (CJS 1998 Appropriations Act), Public Law 105-119,
111 Stat 2440 (November 26, 1997). The 1997 amendments also added a consent function to allow the immigration
agency adjudicating the SIJS petition to assess whether the request is bona fide, or in other words, assess whether the
request was to obtain relief from parental mistreatment and not just for an immigration benefit. In 2008, the Trafficking
Victims Protection Reauthorization Act (TVPRA) amended the statute further to expand the eligibility to children who
are unable to reunify with one of both of their parents due to abuse, abandonment, neglect, or a similar basis under
state law. See The William Wilberforce Trafficking Victims Protection Reauthorization Act of 2008 (TVPRA 2008),
Public Law 110457, 122 Stat 5044 (December 23, 2008). Eligibility for long-term foster care is no longer part of the
statute. Under current law, children are eligible for SIJS if they 1) are declared dependent on a juvenile court or
committed to the custody of an agency or department of a state or an individual or entity appointed by the court, 2)
whose “reunification with 1 or both of the immigrant’s parents is not viable due to abuse, neglect, abandonment, or a
similar basis found under State law,” and 3) whose return to their or their parent’s previous country of nationality or
last habitual residence would not be in the child’s best interest. 8 U.S.C. § 1101(a)(27)(J). The Secretary of Homeland
Security, through the U.S. Citizenship and Immigration Services (USCIS), must also consent to the grant of special
immigrant juvenile status. /d. It is important to note that the statute makes clear that a parent, even a non-offending
parent, can never benefit from the child’s immigration status. /d. Children eligible for SIJS include children in the
state’s foster care system, children in the care of the Office of Refugee Resettlement due to their status as an
unaccompanied child, children living with a non-parent caretaker, or children living with one parent if they are unable
to reunify with the other parent due to parental mistreatment.

SIJS creates a pathway to legalization through adjustment of status. An SIJ can obtain their lawful permanent
residence—also known as a “green card”—if they meet the eligibility requirements and a visa number is available.
SIJs adjust under a special adjustment provision, certain grounds of inadmissibility—grounds making them ineligible
for lawful status—do not apply to them, and they are eligible for an SIJS-specific waiver for other grounds of
inadmissibility.

S1Js are subject to the same quota system as family and employment-based immigration categories, and they must
wait for a visa number to become available before they can seek a green card. As a result of increasing demand, there
is now a backlog of SIJS-based immigrant visas. SIJs remain in limbo for years before they can apply for lawful
permanent residence. To alleviate the hardship of having to wait years before seeking a green card, USCIS will now
consider a grant of deferred action—an act of prosecutorial discretion that defers the removal of an individual for a
certain period—for SIJs who are unable to immediately apply for a green card simply because a visa number is not
available.
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A. The S1JS Eligibility Requirements

The SIJS statute and newly revised federal regulations found at 8 C.F.R. § 204.11 require that an SIJS petitioner
be under the age of 21 when the petition is filed, be unmarried through the filing and adjudication of the SIJS petition,
be physically present in the U.S. through filing and adjudication of the SIJS petition, be the subject of a qualifying state
court order with the required judicial determinations, and to obtain consent from USCIS for the grant of SIJS. Two
important changes made through the newly revised regulations are the marriage requirement and the continuing
jurisdiction requirements. Both are discussed in more detail below.

A key aspect of the SIJS process is ensuring that the required judicial determinations are in the state court order.
The three judicial determinations—dependency or custody, viability of parental reunification, and the best interests of
the child—are described in further detail below. They have been updated recently due to federal litigation and the
newly revised regulations and policy updates.

The first judicial determination requires that the juvenile court have jurisdiction under state law over the
dependency and/or custody and care of the child. 8 C.F.R. § 204.11(c)(1)(i). The juvenile court must either declare the
child dependent on the court or make a custody determination. See Budhathoki v. Nielsen, 898 F.3d 504 (5th Cir. 2018).
Custody of the child can go to a state agency or department, or a person or entity appointed by the state court. 8 C.F.R.
§ 204.11(c)(1)(1)(B). For CPS cases, naming the Department of Family and Protective Services (DFPS) as the child’s
managing conservator is sufficient to meet the custody requirement.

The second judicial determination deals with parental reunification. 8 C.F.R. § 204.11(c)(1)(ii). Viability of
reunification is a term often used in the child welfare system to describe the process of determining whether a child
will be reunified with a parent after the state agency has stepped in due to allegations of abuse, abandonment, or neglect.
For SIJS, a juvenile court must determine that reunifying the child with one or both of the child’s parents is not possible
or appropriate given the allegations of abuse, abandonment, neglect, or similar basis under state law. /d. Termination
of parental rights is not required. /d. If similar basis is used, evidence of how the basis is legally similar to abuse,
neglect, or abandonment under state law is required. 8 CFR 204.11(d)(4).

The third judicial determination is that it would not be in the child’s best interest to return to their or their parent’s
country of nationality or last habitual residence. 8 C.F.R. § 204.11(c)(2)(i). The assessment can be made in judicial or
administrative proceedings by a court or agency who is authorized by law to make the decision. /d. The standards that
state courts routinely apply for best interest determinations should be followed. 8 C.F.R. § 204.11(c)(2)(ii). An
individualized assessment should be made regarding the best interest of the child, considering factors that the court
would normally take into account when making such a determination.

Once the state court order with the required judicial determinations is obtained, USCIS will determine whether
the order is valid for SIJS purposes. 8 C.F.R. § 204.11(c)(3). The order must be issued under state law and the child
must remain under the court’s jurisdiction through adjudication of the SIJS petition. /d. Each judicial determination
contained in the state court order must be based on the applicable state law. 8 C.F.R. § 204.11(c)(3)(i). The child must
also remain under the jurisdiction of the court through adjudication of the petition. 8 C.F.R. § 204.11(c)(3)(ii). It is
important to note that continuing jurisdiction is no longer required through adjudication of SIJS-based adjustment of
status, only through adjudication of the SIJS petition. One exception to the requirement is if the child was adopted,
placed in a permanent guardianship, or achieved another child permanency goal. 8 C.F.R. § 204.11(c)(3)(ii)(A).
Additionally, children whose state court order terminates due to age are protected as long as they filed their SIJS
petition with USCIS while under 21 years of age. 8 C.F.R. § 204.11(c)(3)(ii)(B).

Finally, USCIS must consent to the grant of SIJS. 8 C.F.R. § 204.11(b)(5). To give its consent, USCIS must find
that the request is bona fide, or that a primary reason the juvenile court order was sought was to obtain relief from
parental maltreatment. /d. To make this determination USCIS requires that the state court order and any supplemental
evidence provide the factual basis for each judicial determination. 8 C.F.R. § 204.11(d)(5)(i). The state court order
must also include the relief provided by the court, either a custodial placement or court-ordered or court-recognized
protective or remedial relief. 8 C.F.R. § 204.11(d)(5)(ii)(B).

The requirements for SIJS eligibility are verified at the time of adjudication of the SIJS petition. The request for
S1JS—or SIJ classification—is filed on Form I-360 (accessed at https://www.uscis.gov/i-360). Evidence of age and the
juvenile court order with the required judicial determinations are required. 8 CFR 204.11(d). USCIS will issue a receipt
notice that includes the priority date, or date that the petition was filed.

An SIJS petition must be adjudicated within 180 days. 8 U.S.C. § 1232(d)(2). The regulations make clear that the
180-day period does not begin until all required evidence is received by USCIS. 8 C.F.R. § 204.11(g)(1). USCIS may
interview an SIJS petitioner, but interviews are rare since the centralization of adjudication of SIJS petitions and SIJS-
based adjustment applications at the USCIS National Benefits Center. 8 C.F.R. § 204.11(f). A decision will be issued
by USCIS, and if the petition is denied, information regarding the appeals process will be included. 8 CFR 204.11(h).
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Approved SIJS petitions can be revoked. The regulations list two scenarios where the approved petition will be
automatically revoked. 8 CFR 204.11(j)(1). First, if a juvenile court through a court order finds that reunification with
one or both parents is viable after previously finding it was not possible. 8 CFR 204.11(j)(1)(i). Second, if it is
determined through administrative or judicial proceedings that it would be in the child’s best interest to return to their
country of nationality or last habitual residence. 8 CFR 204.11(j)(1)(ii). USCIS may also revoke an approved petition
upon notice “for good and sufficient cause.” 8 CFR 204.11(j)(2). As mentioned above, the marriage requirement—that
the child remain unmarried through adjudication of the SIJS petition—was revised last year through the SIJS
regulations. Previously, marriage prior to adjustment of status was a ground for automatic revocation of the SIJS
petition. Now, an SIJ can get married after the SIJS petition is granted. They no longer have to remain unmarried until
they receive their green card. Given the long wait time for many SIJs to receive their green card, this is an important
and welcome development.

Along with the statute and regulations, the USCIS Policy Manual on Special Immigrant Juveniles found at
https://www.uscis.gov/policy-manual/volume-6-part-j is instructive to determine the USCIS policy on the adjudication
of SIJS petitions. Additionally, the Administrative Appeals Office (AAO), the administrative agency charged with
review of USCIS decisions, issues non-precedent decisions on SIJS, and although not binding on adjudicators, are still
helpful in interpreting current USCIS policy. Non-precedent decisions are published by USCIS and can be found at
https://www.uscis.gov/administrative-appeals/aao-decisions/aao-non-precedent-decisions. The National Immigration
Project of the National Lawyers Guild publishes an index of unpublished AAO decisions three times a year. The
resource can be accessed for a fee at https:/nipnlg.org/publications.html. SIJS petitions can be appealed in federal
district court and do not have to be appealed at the AAO first. For this reason, it is important to search federal district
court and circuit court opinions regarding SIJS as well.

B. The DFPS Role in SIJS Cases

In early 2008, the Texas DFPS created three positions designated to serve as immigration and border specialists.
The purpose of this position is to aid as subject matter experts for CPS staff members throughout the state. The primary
focus of an immigration specialist is to efficiently identify and serve children and families with immigration needs.
Whether it is the coordination of a repatriation or preparation of an SIJS petition, an immigration specialist has evolved
to become a highly knowledgeable resource, readily capable of taking on any of these tasks.

DFPS, as most welfare systems, struggles with high caseloads and a recurrent turnover. There are everyday
challenges that come from being a front-line CPS caseworker. It is easy to overlook an immigration need over a much
more obvious medical or a psychological need. In fact, a child’s immigration status may not become relevant until it
is recognized by an immigration specialist. It is crucial for an immigration specialist to be able to identify children with
immigration issues from the onset.

Moreover, the number of families and children in DPFS care with immigration needs has steadily increased. As
of December 2022, DFPS reports a total of 340 children as having an undetermined immigration status. From this total,
26 are believed to be lawful permanent residents. It is the responsibility of the immigration specialist to effectively
screen these children. Fortunately, the DFPS database system can effectively identify when a child is suspected to be
foreign-born. When used correctly, this system is highly reliable and very rarely does an immigrant child go unnoticed.
When in doubt, employees are directed to reach out to an immigration specialist. Once triggered, the system will assign
an immigration specialist based on the child’s regional jurisdiction.

Once a child has been identified with undetermined immigration status, an immigration specialist begins screening
and determining potential opportunities for immigration relief. The immigration specialist will also consult with a CPS
attorney or other immigration resources to assist with screening and later with the application process. An immigration
specialist will continue to be assigned and be involved in the CPS case. This is an advantage that allows for continuity
of care. The immigration specialist will actively work with the same child until family reunification occurs or
immigration relief is achieved. This arrangement continues despite a change of caseworkers, change of foster home,
or aging out of foster care. Many of the children being served by a CPS immigration specialist include children who
have aged out of foster care and are now living independently. Whilst the SIJS visa backlog persists, the number of
children in alternative living arrangements increases.

Every child is unique and so are their circumstances. An immigration specialist needs to pay close attention to the
legal timeline involved with each child’s CPS case. It is especially important to know when dismissal of a case is
approaching and whether family reunification remains an option. This usually determines when a child can apply for
SI1JS. The earliest that an undocumented child can qualify for SIJS is when the court can make the findings (now called
judicial determinations by USCIS). It is important to fully understand not only what led this child into the care of the
state, but also what led them into this country. Conversing with the children, parents and even relatives can provide
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vital insight and details. Most children are not aware that they are in removal proceedings. This is especially important
to ascertain since they are likely scheduled for immigration court.

Acquiring documents such as birth certificates, passports, and immigration forms early on is a must. A consulate
can assist with obtaining certified birth certificates. Some important things to consider during the screening and
application process:

e [f a birth certificate is not located, a certified copy can be obtained via the pertinent foreign consulate. Birth
certificates are normally free of cost.

e  You may send notice to the foreign consulate and request assistance with locating any missing parents and
relatives. The foreign consulate can assist in numerous ways, such as obtaining home studies, birth certificates,
passports, and even visiting parents in jail. These are efforts that can later be documented to support an SIJS order.

e Assess whether a child can be repatriated to their country of origin. For SIJS eligibility, it is important to rule out
the possibility of a child returning to their country of origin. Depending on the circumstances a repatriation may
be favored and noted to be in the child’s best interest.

e  Obtain information regarding all juvenile criminal history. A child with any criminal history should be assessed
carefully. Encourage the child to be honest about past criminal conduct, as this can later become a barrier to
obtaining a green card.

e  Obtain information regarding any special needs the child may have. Severe mental health issues or multiple
medical needs could be noted as a factor when assessing for best interest.

e If it is suspected that a child has previously been deported or is in removal proceedings, consider requesting a
Freedom of Information Act (FOIA) request with the immigration agencies. If an “Alien,” or “A,” number is
available, it can be used to search the automated case information system at https://acis.eoir.justice.gov/en/
provided by the Executive Office for Immigration Review (EOIR). This search engine is free of charge and
provides information relating to upcoming immigration hearings.

e  Translations of documents submitted to USCIS do not require the translator to be certified but do require the
translation to be certified. This means that someone with language fluency and translating capabilities can provide
a certified translation.

e  USCIS will accept a photo letter identification (ID) in lieu of a government ID for biometrics appointments.

Equally important is to always stay abreast of changes in the permanency goal and know when a dismissal date is
approaching. It is useful to review court reports and to stay well-informed of court hearings and outcomes. This will
provide valuable evidence, which can later be used to support an SIJS order. Time is always of the essence when
dealing with immigration and foster care. Correctly identifying a child’s immigration status and promptly pursuing
available options encourages permanency.

III. THE SIJS BACKLOG AND DEFERRED ACTION
All SIJs are affected by the SIJS backlog of immigrant visas. The reason for the backlog and the new USCIS
policy of granting deferred action for SIJs waiting for an immigrant visa number are covered below.

A. Numerical Limitations for SIJs

As previously noted, SIJS creates a pathway to a green card if the applicant meets the eligibility requirements and
a visa number is available. S1Js are subject to the same quota system as family and employment-based immigration
categories, and they must wait for a visa to become available before they can adjust status to that of a lawful permanent
resident.

SlJs are part of the employment-based fourth preference category for “special immigrants,” a catch-all category
that includes religious workers and Afghan or Iraqi translators or interpreters. This category is allocated 7.1 percent of
the 140,000 visas available for employment-based visas per year, or 9,940 visa per year. 8 USC § 1153(b)(4).
Immigrant visa numbers are also limited to 7 percent per country. 8 USC § 1152(a)(2). There is some flexibility within
the statute to allow for additional visas above the per country limitation if they would otherwise go unused. 8 USC §
1152(a)(3). For example, because of the pandemic, there was a substantial amount of unused family-based immigrant
visas in fiscal year 2020. These visas were rolled over into the employment-based categories causing rapid forward
movement for SIJs beginning in October 2020. With the reopening of consulates and immigration processing returning
to normal, this is unlikely to recur.

Due to the growing population of young people eligible for SIJS, the increase in awareness of this form of relief,
and the increase in access to legal representation, there is now a backlog of SIJS-based immigrant visas for young
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people from all countries as of December 2022. Previously, only young people from El Salvador, Honduras, Guatemala,
and Mexico were subject to the backlog.

The Department of State publishes a visa bulletin each month at https://travel.state.gov/content/travel/en/legal/vi
sa-law0/visa-bulletin.html. The visa bulletin states when immigrant visas are available to applicants based on their
individual priority date. The priority date is the date when the applicant filed the immigrant visa petition with USCIS.
An S1J may file their adjustment application once their priority date is current on the visa bulletin. It is important to
note that the visa bulletin should not be used to calculate how long an SIJ will wait before their priority date becomes
current because the visa bulletin is based on available immigrant visas per year and does not take into account how
many SIJS petitions have been filed or approved. In reality, SIJs must remain in limbo for years before they can apply
for and secure their green card.

B. Deferred Action

To alleviate the hardships associated with the SIJS backlog, in March 2022 USCIS issued a policy alert
announcing protection for young people in the SIJS backlog. As of May 6, 2022, USCIS will consider a grant of
deferred action for SIJs who are unable to apply for a green card because a visa number is not available. Deferred
action does not provide lawful status, but it does protect against physical removal from the U.S. and it provides an
opportunity to gain employment authorization.

USCIS will determine whether to grant deferred action on a case-by-case basis, and the adjudicator will grant
deferred action if they determine that the SIJ warrants a favorable exercise of discretion. USCIS will weigh positive
and negative factors, with the eligibility criteria for SIJS functioning as a strong positive factor. Strong negative factors
include instances where a background or security check indicate an inadmissibility ground that cannot be waived or
serious unresolved criminal charges that may result in an inadmissibility ground. No application to USCIS is required.
Instead, USICS will automatically conduct a deferred action determination. USCIS may require that the SIJ submit
biometrics or attend an interview before they grant deferred action. If USCIS does not make a deferred action
determination at the same time it adjudicates the SIJS petition but later grants deferred action, a new 1-797C, Notice of
Action, will be issued to the SIJ. USCIS will also make the deferred action decision available on the USCIS Case Status
Online. If USCIS grants deferred action, it will authorize it for a period of four years with the possibility of renewal if
the SIJ remains ineligible for a green card because a visa number is not yet available. An SIJ can submit a request for
renewal 150 days before their deferred action expires.

An SIJ with deferred action can apply for employment authorization for the period of deferred action under the
eligibility category (c)(14). 8 CFR § 274a.12(c)(14). They can seek a fee waiver using the same criteria as the fee
waiver for an SIJS-based adjustment of status application. A Form [-765WS, a worksheet typically used prove
economic necessity to work, is not required for SIJS-based deferred action. USCIS will assume economic necessity,
even for children not old enough to work.

Note that there is no way to appeal a negative decision from USCIS regarding deferred action. USCIS also reserves
the right to terminate a grant of deferred action and revoke employment authorization as a matter of discretion.

More information regarding SIJS deferred action can be found on the USCIS website at
https://www.uscis.gov/working-in-US/eb4/S1J. The End SIJS Backlog Coalition published a “Frequently Asked
Questions About USCIS’ SIJS Deferred Action Policy” on its website at www.sijsbacklog.com.

C. Practice Pointers While Awaiting a Visa Number

Soon after May 2021, approval notices for deferred action started to arrive by the dozens. This was particularly
good news for the older children in CPS care. Teens craving normalcy suddenly had a chance to take on a summer job
and to obtain a driver’s license.

Without improvements to the visa backlog, children continue to wait several years before being able to adjust their
status. For many this means aging out of foster care and sometimes residing in not so favorable conditions. During this
time, it is crucial to:

e  Maintain a reliable method of communication with youth. Create an easy to remember email system or identify a
person who will always know how to reach a youth.

e  Youth who have reached the age of 18 should obtain a passport. Guide them to the nearest consulate for assistance
with this task.

e  Provide youth with important paperwork and inform them of their priority date. Teach them how to check the visa
backlog; they can create a USCIS account and learn how to use receipts to check for updates.

e  Educate youth on what behaviors could pose as a barrier to getting a green card. For instance, getting arrested
could mean the child does not qualify for a green card.

5
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IV. SIJS-BASED ADJUSTMENT OF STATUS

A grant of the SIJS petition means that the child is now “in line” for an immigrant visa. When a visa becomes
available (i.e., their priority date is current on the visa bulletin), the child will be able to adjust their status to that of a
lawful permanent resident if they meet the eligibility requirements. The SIJS-specific adjustment provision is found at
8 U.S.C. § 1255(h). The applicable regulations, also recently revised, can be found at 8 CFR § 245.1(e)(3).

A. Adjustment of Status Eligibility Requirements

Under the SIJS-based adjustment of status provision, an SIJS youth may adjust status to become a lawful
permanent resident if they are eligible, admissible, and an immigrant visa is immediately available. 8 CFR
245.1(e)(3)(1). SIJS youth are only subject to the adjustment bar related to engagement in terrorist activity or association
with a terrorist organization. 8 C.F.R. § 245.1(e)(3)(ii).

The adjustment application process requires that the applicant prove that they are admissible and that they are
deserving of a favorable grant of permanent status in the U.S. 8 U.S.C. § 1255(a). SIJS youth are not subject to certain
grounds of inadmissibility, as listed in the statute and regulations, including the public charge ground of inadmissibility,
being present without admission or parole, misrepresentation (including a false claim to U.S. citizenship), and being
unlawfully present. 8 C.F.R. § 245.1(e)(3)(iii).

Other grounds of inadmissibility apply but may be waived under an SIJS-specific waiver for “humanitarian
purposes, to assure family unity, or in the public interest.” 8 C.F.R. § 245.1(e)(3)(v). Some grounds, such as convictions
of certain crimes, multiple criminal convictions, and controlled substance traffickers, are not waivable under the SIJS-
specific waiver. 8 C.F.R. § 245.1(e)(3)(v)(A). The adjudication of the adjustment application also requires a favorable
exercise of discretion, weighing any negative factors with positive factors. 8 C.F.R. § 245.1(e)(3)(v)(A). It is important
to note that although juvenile delinquency adjudications are not considered crimes under immigration law and will
generally not trigger a ground of inadmissibility, they can still be considered in the exercise of discretion. More
information can be found on the USCIS Policy Manual on Adjustment of Status for Special Immigrant Juvenile found
at https://www.uscis.gov/policy-manual/volume-7-part-f-chapter-7.

B. Adjustment of Status Application Process

An S1J will seek adjustment of status before USCIS or the immigration court depending on the procedural posture
of the case. USCIS has jurisdiction to adjudication an application for adjustment of status unless the SIJ is in removal
proceedings. 8 C.F.R. § 245.2(a)(1). If a child is not subject to the visa backlog, and is not currently in removal
proceedings, they are able to file both the SIJS petition and adjustment application concurrently, thus expediting the
process. As of February 2023, all SIJs are subject to the visa backlog, but that may change in the future.

The adjustment of status application is filed on form 1-485 (accessed at https://www.uscis.gov/i-485). Instruction
for the form, evidence that must be submitted, filing fee information, and a checklist for SIJs can also be found on this
webpage. SlJs can seek a fee waiver on form [-912 (accessed at https://www.uscis.gov/i-912) and need only include
proof of the approved or filed SIJS petition. An application for employment authorization, based on a pending
adjustment application, can also be filed. If a waiver of inadmissibility is required, a form 1-601 (accessed at
https://www.uscis.gov/i-601) will need to be filed.

USCIS or the immigration court, otherwise known as EOIR, can adjudicate the adjustment of status application.
If USCIS will adjudicate, instructions on where to file are located on their website. USCIS will issue a receipt notice
and an appointment notice for biometrics. Using the biometrics information collected, USCIS may conduct a
background check. SIJS-based adjustment of status applications are adjudicated at the National Benefits Center, and
an interview may be scheduled at a local field office but is unlikely. A negative decision can be appealed to the AAO.

If the child is in removal proceedings, EOIR will adjudicate the adjustment of status application. Certain steps
with USCIS must still be followed and are found at https:/www.uscis.ecov/laws-and-policy/other-
resources/immigration-benefits-in-eoir-removal-proceedings. A final hearing for the immigration judge to adjudicate
the application will be scheduled. Opposing counsel will be represented by the Immigration and Customs Enforcement
Office of Principal Legal Advisor. It is important to prepare the child for direct and cross examination. The immigration
judge will make a final decision which can be appealed to the Board of Immigration Appeals.

The benefits of obtaining a green card are many. Once granted a green card, a child becomes a lawful permanent
resident (LPR). An LPR can reside permanently in the U.S., work, travel, and eventually apply to become a U.S. citizen.

C. Practice Pointers for Adjustment of Status

In addition to meeting the SIJS requirements, a youth must also adhere to the requirements that come with
becoming a lawful permanent resident. It is necessary to know if there are prior deportations and any history of
delinquency. Depending on the severity, some youth may require waivers of inadmissibility while others may be barred
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from receiving a green card. For DFPS youth, obtaining criminal checks for all children over the age of fourteen is
necessary. DFPS is authorized and has access to perform these checks routinely. Despite thorough interviews, some
youth may continue to be reluctant to share prior incidents of delinquency or may not recognize prior criminal
involvement. Most of the time the delinquency found is not detrimental but should never be disregarded. Some
additional steps are recommended before filing for an adjustment of status:

e  Obtain criminal clearance from all entities applicable to rule out any current criminal involvement.

e  For children in probation or deferred prosecution, they must complete all the requirements successfully. Request
an official letter of completion from their probation officer.

e  Youth with numerous consecutive arrests may want to wait (8-12 months) before filing, to demonstrate positive
changes and a successful rehabilitation.

e  Obtain letters of good moral character on the child’s behalf. These can be completed by a foster parent, teacher,
and even a caseworker.

e  Encourage the youth to always come forward if any new incidents occur.

IV. CONCLUSION

As previously mentioned, SIJS is a powerful tool to gain lawful immigration status for children in CPS care. SIJS
puts the child on the pathway to lawful permanent residence, and a green card can help achieve permanency for a child
victim of parental maltreatment. Lawful status allows them a fresh start and an opportunity to overcome the early
obstacles in their life.

For more information regarding SIJS, the Immigrant Legal Resource Center publishes a manual on Special Immigrant
Juvenile Status and Other Immigration Options for Children and Youth. You may also find resources on the ABA
Children’s Immigration Law Academy at www.cilacademy.org.
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